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THE REASONS For the unusual crimes of the present day are not wholly 
to be confounded with the subject of their punishment. The motion pic- 
ture, the yellow newspapers, general laxity in family government, are 
some of the prominent reasons for hold-ups and an increase in other 
atrocious crimes, but no laws on the statute books and no Courts can do 
much toward directly removing these evil influences. Public sentiment, 
if properly aroused, may tend to make motion pictures clean and whole- 
some; newspapers—of all kinds—less given to publishing details of vice, 
and parents more particular as to the company and habits of their chil- 
dren, but certain, swift punishment for atrocious misdeeds are quite as 
important as a deterent, and is a matter more in the hands of the Bar than 
is popularly supposed. Let us look briefly at this subject of punishment 
and what Courts and lawyers have to do with it. 


































We have laws sufficient for crimes, unless in the matter of intoxicated 
drivers of motor-vehicles, where jail sentences with no appeal for techni- 
calities should follow as certain as certainty itself. That appeal question, 
by the way, is one which we think is overdone, not only in the case of 
drunken drivers of motors but in most criminal cases. An obnoxious 
crime is committed and, let us suppose, the offender convicted by a jury. 
There ought, then, to be one appeal only and, unless the trial Judge cer- 
tifies to doubt on the law, or the propriety of the verdict under the law, 
no bail should be permitted. The one appeal to the Supreme Court should 
suffice. We will go further and express the opinion that a two-thirds ver- 
dict by a jury should be sufficient to convict. We assume that the inter- 
vention, in the first place, of an indictment by a grand jury is necessary 
in the interests of justice, although we doubt if that procedure will be 
carried over into the twenty-first century. That is a subject by itself that 
we are not dealing with now. But we see no reason why twelve men must 
each agree upon a verdict to convict of crime. Until two-thirds can con- 
vict we do not expect to see men of political influence, whether bootleggers 
or other criminals, always convicted even when certainly guilty. Judges, 
in our view, should also have more power to override technicalities. Law- 
yers should be ashamed to use mere technicalities in clearing offenders 
from punishment. How this latter situation can be brought about it is 
difficult even to suggest. It seems to be inherent in the customs and 
general view of most attorneys that everything is fair if only a client can 
escape a guilty verdict or punishment thereafter. But if the Court could 
overlook technicalities there would be little inducement for lawyers to 
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present them. On this line we note an instance which has come to our 
notice of a prominent lawyer who was an attorney for a person suspected 
of conniving at a murder; in fact the evidence for the suspicion was en 
tirely one way. He was satisfied of his client’s guilt, though guilt was, of 
course, denied. The client had plenty of money; the attorney could have 
charged what he chose to make a defense. Without hesitation, being 
satished of the guilt, and the crime being a most heinous one, this attorney 
said: “You must get another lawyer; I cannot defend you, or be mixed 
up im the case.” Did this lawyer do right? Did he deal fairly with his 
chent? We submit that he did. His action put his conscience at rest 
The law ought always to work justice, and justice is not done by aiding 
a criminal to escape conviction and punishment. 





The sudden ending of the life on earth of Mr. Richard V. Lindabury 
was not simply a shock to his friends and a loss, difficult to fill, to his 
numerous clients. It was a tremendous loss to the Bar of this State. As 
a lawyer and a man he “stood four-square to every wind that blew.” 
His conscience ruled his conduct, and in this respect as in others he was 
a model for all young men entering or now practising the legal profes. 
sion. As we said in a previous number of this Journat (April, 1924, p 
97), he took up the only clear road to success if the Law was to be his 
mistress. We refer to that article as stating our views as to that success 
and generally of his character. In the absence of our Editor in Europe 
we cannot add to this at present. But see obituary notice on another 
page. 





The subject of revising and so condensing the immense number of 
statutes in New Jersey has for some time occupied the attention of many 
members of the Bar, but it was not brought to a head until the last Legis- 
lature passed an Act for that purpose (Chapter 11, Laws 1925). This 
provides for three Commissioners to be appointed by the Chancellor ; that 
they shall revise, simplify, arrange and consolidate all public acts of the 
State which are general and permanent in their nature, and shall be in 
force at the time the Commission makes its final report. The Legislature 
authorized an appropriation of $25,000 for initial expenses of the Com- 
mission, also providing that money is to be withdrawn from the revolving 
fund. The revision is expected to require several years in the making 
Chancellor Walker on June 11 named the commissioners to revise the 
statutes of the State. The commissioners are Attorney General Edward 
L. Katzenbach, Maximilian T. Rosenberg of Jersey City, former Presi- 
dent of the State Bar Association and member of the State Bar Ex- 
aminers, and Frederic J. Faulks of Lindabury, Depue & Faulks, Newark 
The task is necessarily a gigartic one, and as important and responsibl 
a duty as has been laid on any Commission for many years past. It is 
to be hoped that their work will be thorough, and we can only wish that 
it might be more permanent that any such revision usually is. 





In our June JourNAL we referred to our Primary law, which many 
voters have been thinking about pretty carefully, and with views, we have 
reason to believe, not adverse to our own. After its publication we were 
enabled to read a copy of a letter sent by Mr. Duane E. Minard, of the 
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Essex Bar (member of the firm of Hobart & Minard) on June roth last, 
and are privileged to quote from it as follows. It was directed to former 
United States Senator James H. Lewis, of Chicago, Ill, and embodies 
in it a good deal of common and practical sense, at least so far as it ap- 
plies to New Jersey; it being remembered, of course, that the remarks 
upon the Judiciary do not fully apply to this State, as Judges are ap- 
pointed here and not elected; nevertheless politics, even in New Jersey, 
often determine the terms of office and usually the appointment of Judges 

“It seems to me that the successful administration of our form of 
government requires the leadership and influence of at least two strong 
political parties. But the original theory of our government is fast dis- 
appearing. From a representative form, in which minorities were as- 
sured protection, we have passed into a more or less pure democracy, in 
which the mass-vote, whether it be wise or otherwise, is absolute. The 
majority (in numbers) not only elects nearly all public officers, but it 
ilso nominates the candidates who shall be voted on at the election. Once 
United States Senators were elected by the Legislatures and the Judiciary 
(both Federal and State) was appointed by the Executive, with the ad- 
vice and consent of the Senate. Now, the former are both nominated 
ind elected by the mass-vote and the latter are, in most States, selected 
in the same way. As a result, the personnel (in both instances) has 
changed. Senators are sectional representatives, not of their States, but 
of organized groups of individual voters, and the Judges have lost the 
protection from political influence which they once enjoyed, and must 
make popular promises, often incompatible with the dignity and impartial 
administration of justice in order to secure nomination and election. It 
is admitted, even by members of the Judiciary, that the sound of popular 
clamor penetrates the walls of the sanctuary of Justice. Threats are 
bandied about, and published in the newspapers, of the retirement of 4 
Judge at the end of his judicial term, if he decides questions before him 
in certain ways, consonant with justice and property rights, but against 
the wishes of the leaders of organized groups with purposes purely selfish 
and a power which they exert at the primaries and elections. 

“In the State of New Jersey anyone who can procure a small number 
of signatures to a petition may run for office either at the primaries or the 
election, and the political parties are forbidden by law to endorse any 
candidate before the primaries. As a result, persons are nominated on 
the party ticket who have not the party approval and for whom no politi 
cal leader with any respect for the continuance of his leadership woul 
dare to approve. 

“We are now in the midst of a primary campaign. Without 
leadership, which the law forbids, our candidates for Governor are c 
pelled to go about the State singing their own praises. I have attended 

number of meetings, recently, where three candidates for Governor ap- 
peared at once on the same platform and engaged in a competitive con- 
test of virtue and competency. I have talked with many people, and 
everywhere there is the feeling of regret that such an undignified spec- 
tacle is necessary to gain so honorable an office. Moreover, this method of 
campaigning engenders factional strife within the party which is in- 
capable of harmonious composition before election. There are now, as 
a result of these conditions, three active factions within one party of this 
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State which will carry their animosities into the election and risk the 
success of a normal majority. The same situation is true (to a lesse 
extent) in the other party also. The person elected Governor of New 
Jersey may (and need) not be a faithful adherent of any party or party 
principles, and will be entirely without obligation to any party leadership 
or platform. 

“While there was ‘bossism’ and sometimes arbitrary leadership 
both parties under the old system, nevertheless there was a party responsi 
bility for the character and capacity of candidates, and a reciprocal re 
sponsibility on the part of the candidate to some leadership and to some 
party platform and set of party principles. The leader who endured was 
the one who responded best to the party obligations and to the publi 
sentiment in the selection of party candidates and in their administration 
of public responsibilities. The leadership was shortlived which failed 
to adhere to noble principles, select and support worthy candidates, and 
exert its influence in favor of high standard of official conduct. 

“LT have noticed that under the present system the service of public 
ofheers is shorter. They are not kept in office for succeeding terms, and 
their accumulated knowledge and experience is lost to the public and to 
the party. Government, instead of having wholesome continuity, has 
become a disconnected series of individual ideas—some purely temporary 
and unimportant and others good but not living to bear fruit becaus: 
their sponsors (sometimes the finest types of public officers) fall at th 
next primarv or election before the hero of the moment. 

“In my opinion the increase in crime and the general disregard « 
law and the lessening of the individual responsibility of public servants 
all have their root in this changing condition of politic al affairs. It is not 
uncommon nowadays for a public officer, who is convicted of a crime 
which disqualifes him from his office, to successfully run for re-nomina 
tion and re-election to fill his own vacancy. In one of the counties of 
New Jersey the public prosecutor was recently indicted 47 times for him 
self violating laws which he was sworn to enforce. 


ig 
“Pardon this long dissertation. But I feel deeply the ills to which 
our country seems a prey. My interest exists independent of any political 
or party interest, but as a result of the things I daily see in, and know 
from the general practice of the law, which, I regret to say, is fast be 
coming more a science of expediency and less of a science, which dis 
tinguishes the criterions of right and wrong; which teaches to establish 
the one and prevent, punish or redress the other; which employs in its 
theory the noblest faculties of the soul, and exerts in its practice ‘the 
cardinal virtues of the heart’ (as Blackstone hath it) or ‘whose seat 1s 10 
the bosom of God, her voice the harmony of the world. All things 
heaven and earth do her homage—the very least as feeling her care, and 
the greatest as not exempted from her power; both angels and men ance 
of what condition soever, though each in different sort and 
yet all with uniform consent, admiring her as the mother of 
r peace and joy’ (as Hooker hath it).” 
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[We published in our last number a synopsis of the address of Mr. William 
Holt Apgar, of Trenton, the retiring President of the New Jersey State Bar Association, 
on June 6th, at the meeting of the Association at Atlantic City. The full address 
is given herewith.—Eprror| 


It has been the custom, although there seers no warrant for it 
in the By-Laws of the Association, for the President to deliver what is 
called an address at each Annual Meeting of the Association. 

As the custom is a good one, it would be very pertinent for the 
President to address a few thoughts or suggestions to the Association 
vhen it 1s thus assembled. 

In 1923 2 law was passed and placed upon the Statute Book, entitled “An 
Act concerning arbitration and awards,” by which it was endeavored to 
provide that, by contract, controversies might be settled by arbitration, 
and a somewhat elaborate machinery of the law is therein provided. 

[ recall, when that Bill was offered, several meetings were held of 
the Committee on Legislation, of which [ was Chairman, and the thought 
that the members of that Committee had, which was likewise concurred in 
hy other members of the Bar, was, that some of the delays and honest 
criticisms of the administration of the law, by the Bench, Bar and 
suitors might be minimized, and this Bill would aid in so doing. 

| do not know how it may be in the northern part of the State, but 
in the section in which I reside, that law is practically a dead letter, whether 
because of its inefficiency or not, | cannot say. 

At the last Session of the Legislature, Assembly Bill No. 115, 
offered, the purpose of which was stated to be “to establish in this Sta 

1 


a ‘Division of Small Claims’ of the District Court. The Court will be 


self-sustaining and will benefit business men and women in the State of 


‘ 


‘ew Jersey to the extent of thousands of dollars.” 

One of the provisions of the Bill was: 

“The word ‘attorney’ in these rules shall mean an attorney at law, a 
person specially authorized in writing to prosecute or defend the claim, 
one of anumber of partners or joint plaintiffs acting for all, or an officer, 
manager or local manager of a corporation or partnership acting for tt. 
Notice to such attorney for a party shall be equivalent to notice to such 
party.” 

The Bill, although passing both Houses, was not approved by the 
Governor, who, among other things, said that it seemed to be designed 

r the assistance of collection agencies, rather than the relief of indi- 
iduals, 

That law, and the Bill above referred to, with many prior discus- 
sions by our members, has satisfied me that at the present time, for some 
reason, the public generally, suitors especially, are dissatisfied with the 
administration of law now existing, and it seems to me that it behooves 
the Bench and Bar to determine whether some of the archaic and musty 
rules and methods of procedure which have existed from time “whence 
the memory of man runneth not to the contrary” shall not be made more 
modern and up-to-date, if the legal profession desires to keep pace with 
the progress of the present day. 

It was because thereof that this Association took action regarding 
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the best method by which some of the necessary changes could be ac- 
complished. 

Our Committee on Law Reform made a report in February, 1924, 
which led to the appointment of a Special Committee on the Creation of 
a Permanent Commission for the Revision and Correction of Defects in 
the Law, which held several meetings, reported to the Mid-Winter Meet- 
ing two Bills for introduction into the Legislature. One was the re- 
pealer of an Act entitled “An Act to Provide for the Appointment of a 
Council for Judicial Procedure,” approved March 24, 1915, under which 
no action was ever taken, and the other was entitled “An Act to Create 
a Law Revision Commission and to Define its Powers and Duties.”’ 

Copies of the report of the Committee and the proposed Act were 
sent to each member, and at the Mid-Winter Meeting, in January last, 
the members having had full opportunity to read and consider the pro- 
posed legislation, unanimously approved the report and requested our 
Legislative Committee to have, if possible, the two Bills enacted into laws. 

This was accomplished, and the pertinent Act, being the last one above 
suggested, is now known as Chapter 110, Laws 1925, page 324. 

It was unfortunate that we did not go farther and secure an appro- 
priation from the Appropriation Committee, for the use of the Commis- 
sion, when appointed, but that, it seems to me, should not deter either 
the appointment of the members of the Commission, or delay in suggest- 
ing some remedial legislation to the Legislature of 1926, and likewise 
suggesting some changes in the rules of our Courts, and the procedure 
and practice. 

As a few thoughts have occurred to me, I shall express them here, 
in the hope that they may be of some benefit to this Commission, when 
it takes up the task allotted to it. 

In a county like Mercer, where I practice, it would seem as if it is 
the height of temerity to tempt further the patience of our business men, 
owing to the long delay necessary to try a case, and get it disposed of. 
It ought to be in all counties that expedition should prevail, and especially 
in the smaller counties, we should not have to wait for at least one year, 
after a case is at issue, before we can get it tried, and this, without any 
fault of either Judge or Counsel. 

We may, therefore, well ask the questions: Is it the fault of the 
system? Is it the fault of the rules of practice? Wherein can we, if 
possible, give to the suitors in our Courts an expedition such as will, 
when there are contested matters arising, induce a belief that they can 
get speedy justice by going into our Courts? 

Is there any reason, at the present time, why, taking my own county, 
for instance, a suit brought ‘upon a promissory note, where the amount 
involved is over $500.00, in the latter part of April and to which some 
defense, valid or otherwise, may be offered, can not even be put in a call, 
for trial, until the latter part of October of that year? 

Cannot such rules and methods be adopted so that in a suit of that 
kind, where a defense is put in that cannot be stricken out upon motion, 
the case can be put in the current May Term List, upon proper notice of 
trial, and when reached, tried, as though the issue had been joined prior 
to the second Tuesday of May, the opening day of the Term? 
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It is a temptation that has very often not been resisted to put in 
a defense which, upon paper, appears good, and cannot be stricken out, 
for the simple purpose of procuring, for the debtor, the defendant, time 
from the first of May until the middle of October or the first of Novem- 
ber, within which to pay the claim, and which delay he could not have 
secured in any other way, or by consent of the plaintiff. The fact that 
the plaintiff had to bring suit at once gives to the debtor, the defendant, 
an opportunity for delay which the plaintiff would not willingly give, but 
if he attempts to enforce his claim, must give. 

It might be pertinent right here to ask why, if the Court of Chancery 
can dispense with its Terms, have causes, as soon as they become at issue, 
referred to a Vice Chancellor and properly noticed, cannot we, on the 
law side, likewise have our causes at least noticed for trial and promptly 
put into whatever list is then pending, whenever the said causes become 
properly at issue? 

The great increase in the amount of litigation, of course, presents 
a difficult problem as to the disposition thereof, with dispatch. Because 
of the great increase in the amount of litigation, our Chancery Court, 
and our Circuit Courts have both had additional members added thereto, 
and although it has seemed as if that has greatly remedied the delays, 
yet it has not, by any means, cured the evil. The increase in Vice 
Chancellors and Circuit Court Judges has given relief in a way, and yet, 
] shall submit some figures which show that, notwithstanding the in- 
crease in the number of Circuit Court Judges, especially in the northern 
part of the State, those Courts are so congested that it is impossible, for 
the Judges now trying those cases, to reduce the number pending. 

It is true, also, that every time we increase the number of Vice Chan- 
celors and Judges, there are more cases tried, and hence, more cases that 
go to the Appellate Courts, and in considering that, we must bear in mind 
that our Appellate Courts to-day, while quite promptly disposing of the 
business that comes to them, are, as a fact, over-loaded and the Judges 
over-worked. More Vice Chancellors and more Circuit Court Judges 
mean more reviewing by these Appellate Courts, and therefore, it seems 
as if we must consider a reconstruction of the whole administration of 
law before we will ever get the relief that we all so much seek, and 
which I believe is necessary. We must have more modern ways in the 
administration of justice, if we are to retain the confidence of our people, 
and in that way alone, it seems to me, prevent much of the ill-considered 
legislation that is proposed to remedy these evils, and which it seems as if 
the laymen themselves are taking upon their shoulders, irrespective as 
to the manner it affects either the Courts or the profession. 

I have asked a few questions. I will now make a few suggestions: 

Ought we not to have an Appellate Court of last resort composed 
of, probably five, surely not more than seven Judges, who shall give their 
attention wholly to Appellate business ? 

Are we not wasting much good material that could be used to a bet- 
ter advantage, when we insist upon a Court of last resort composed of 
sixteen Judges? 

Should we not distribute this experience and ability in other ways 
that would be much better, would greatly profit those who seek the 
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Courts, and at the same time, give to the Bench far more efficiency than 
it has at the present time? 

If that could be done, our Supreme Court could have far more time 
to give to the multitude of appeals that are now coming to it, and it is 
quite likely that when they have decided a great many of those causes, 
there would be fewer appeals to the Court of last resort. 

In our Cireuit Courts, | have had a tabulation submitted to me which 
I desire to annex to this paper. These figures were given to me just a 
short time before the preparation of this article. 

We find that in Essex County, there were, at that time, down for 
trial, 1,724 cases. Two Judges sit there constantly, one part of the time, 
but should we say that the three are sitting there all the time, this would 
mean that each Judge, if he cleared his calendar in one year, would have 
to try §75 cases. That is humanly impossible. 

In the County of Hudson, two Judges sit constantly, and they have 
1,338 cases on their calendar. This means that there must be 668 cases 
tried by each Judge in order that his calendar might be cleared in that 
length of time. That is also humanly impossible. Of course, we know 
that some of those cases will be settled. Still, no Judge can sit more than 
260 days in a year, if he takes no vacation whatever, counting out only 
Saturdays and Sundays. When you deduct the holidays and a reasonable 
time for vacation, 200 days would seem to be about the limit. 

And | might interpolate here a remark made by one of our ablest 
Justices in which he says that one who continually works so as to become 
brain-fagged, is robbing the State of his best services and his best effort, 
and no Judge can sit continuously, even for ten months, in either the 
Appellate Court, the Supreme Court, the Chancery Court, the Circuit 
Court, or the Common Pleas Court, and give the best that is in him to the 
work that is before him. 

I have not called attention to the work that the Circuit Court Judge 
has in Passaic and Sussex counties, where there were 842 cases pending, 
which were more than any other of the Circuit Judges had before him. 

The lowest number of cases that any one Judge has, is in Burling- 
ton, Hunterdon, Monmouth and Warren, but at the time this estimate 
was given to me, he had 276 cases before him, which is more than one 
a day for the 200 days, which is all that he ought to work. 

Are more Circuit Court Judges, therefore, necessary ? 

That is a question that I do not propose to submit my individual 
opinion upon, but I do think that it is a convincing argument that no more 
labor should be added to the Circuit Court Judges. 

I am saying this becaus¢ a Bill which proposed to give to them the 
murder trials in their various counties, was proposed at the last session, 
and while nothing was said either for or against the bill, to the Legisla- 
tive Committee of the Bar Association, nor to the President, it was 
unanimously considered unwise to add further to the labors of the Circu 
Court Judges in the respect, although that it would be very wise to 
relieve the Justices of the Supreme Court therefrom was conceded by all. 

I have no solution, but I make a suggestion: If the Judges of the 
Common Pleas in Hudson and Essex counties, are, as we all believe, 
capable of trying murder cases, why are not the Common Pleas Judges 
of the other counties of the State likewise competent so to do? 
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It has been said, and I think truthfully, that a murder trial is only 
a more serious or highly aggravated assault and battery case, and as the 
Common Pleas Judges try all cases, covering manslaughter, arson, and 
other serious offenses, I believe that both the Supreme Court Justices 
and the Circuit Court Judges would well be relieved, by legislation, 
making general that which now applies to only Hudson and Essex coun- 
ties, and give to our Common Pleas Judges the duty of trying murder 
cases. 

That brings another suggestion: There are certain counties in this 
State, and Mercer is one of them, in which it is indispensable that we 
should have an additional Common Pleas Judge, and I believe, from my 
experience, that more effective relief can be given to the Circuit Court 
Judges by increasing the number of the Common Pleas Judges in some 
of the counties rather than by increasing the number of Circuit Court 
Judges, and our law amended, permitting the Supreme and Circuit Court 
Judges to refer Supreme and Circuit Court cases to the Common Pleas 
Judges for trial. . 

Also, if, for instance, in the county of Mercer, we could have an ad- 
ditional Common Pleas Judge, more cases would be brought in the Com- 
mon Pleas Court. Some of our practitioners did that some years ago, 
when we found that our Common Pleas Court Judge was so overwhelmed 
with work that we were longer in getting our cases tried before the Com- 
mon Pleas than we were in the Circuit, and hence, the last two years, very 
few cases have been brought there, and I might add, that I know that the 
Judge of the Common Pleas Court of Mercer County has not had a real 
vacation since he was appointed ten years ago, and he has just com- 
menced his third term. With the additional work, relative to the auto- 
mobile traffic, etc., it is almost impossible for him to get away from his 
county for a longer period than a week, and then, only occasionally. 

I would suggest, therefore, that this phase of relief ought to be given 
much consideration. Jurors are called for the Circuit Court Judge to 
try the Supreme and Circuit Court issues. Usually at about that time, 
in our county, the trial of criminal cases will be progressing and the Com- 
mon Pleas Judge is thus engaged. If we had the extra Common Pleas 
Judge, the moment the Circuit Court Judge had to leave us, the additional 
Judge could go to work on the Circuit list and complete that which the 
Circuit Court Judge was unable to complete, and the jurors that are 
called to try the criminal cases could be used a much longer period, and 
at great advantage in the trial of the civil cases at the same time, and 
it is believed that what we could save, thus, in expense of Court, which 
is compelled to be open, and have the jurors there, by having two Courts 
running almost continuously, what would make up the additional expense 
of at least the second Common Pleas Judge’s salary. And, I would 
prophesy, that the two Common Pleas Judges in the county of Mercer 
would be kept busy practically ten months in the year, cases would be 
tried more promptly, delays would be less frequent, and less complaint 
made by suitors, and they should be paid such salaries as would be com- 
mensurate with those increased duties, and insure us the ability that is 
needed for the important work that they have to perform. 

It is believed by those with whom I have conversed, that relief can 
be secured through these methods, probably better than in any other way 
at the present time. 


So ehemitee Se ee 
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Again, we have had suggested that the jurisdiction of our District 
Courts should be extended to $1,000.00. This would be quite a relief, | 
am sure, to our Circuit and Supreme Court Trial Lists, if a better method 
of procedure could be had by the District Courts. 

The present method of taking an appeal is a farce. I have never 
heard, in any locality, yet, that many agreements upon facts could be made 
by the successful party with the defeated party, or vice versa. Almost in- 
variably it falls to the lot of the Judge to fix the State of the Case. In 
order that he may not delay and forget, he is required to fix the same 
within a certain number of days, if the parties cannot agree. In the 
State of the Case thus fixed by the Judge, the facts upon which he made 
the decision are the ones that are given, as they are the ones which have 
impressed themselves upon his memory. Others considered important 
by the Appellant are forgotten. He is perfectly honest in giving that 
decision. He states the facts as he understands them and of course, 
only as he remembers them. 

If that jurisdiction is to be increased we must have the same method 
of trial that we do in the Supreme, Circuit, and Common Pleas Courts; 
have a stenographer present, the record taken, and then presented to the 
Appellate Court above. There are few attorneys who would be willing 
to risk an amount from $500.00 to $1,000.00, in the District Court where 
the method of taking an appeal is so unsatisfactory as the present method. 

To me, therefore, as I view the trend of the times, as I have ob- 
served during the forty years of active practice in which I have engaged, 
there is a great discontent with the delays and the methods pursued at the 
present in matters of litigation, and unless we, of the Bench and Bar, can 
solve this question and allays these evils, an increasing disrespect for 
law will be the result. 

We make addresses, and we write articles deprecating the manner 
in which the law to-day is apparently flaunted, but we must, I think, as 
the custodians of the rights the Constitution gives to each citizen, endeavor 
to bring the practice of law in accord with the present great advance 
that has been made in every other method and manner of procedure, 
business and otherwise. 

I do not know as it is necessary for me to make any recommendation 
to the Association to take any action, but as this Act to which I have 
referred has been upon our Statute Books since March 13th, 1925, it 
might be well for the Association, through its Secretary, to call the 
attention of the Governor, the Chancellor, and the Chief Justice to 1, 
and suggest that they make the appointments provided therein, during the 
early fall, so that the Congmission could get together, organize, and at 
least have something to offer to the coming Legislature. 

It is true the Commission has no funds with which to employ a 
Secretary, but for the time being, and until the Legislature can be per- 
suaded to give such appropriation as will take care of the necessary ex- 
penses and compensation for the Secretary, it is believed that some one 
will be willing to at least perform a part of the service, even though not 
financially rewarded, and that our incoming Committee on Legislation 
be requested to secure, if possible, an appropriation in the next Appro- 
priation Bill of such sum as may be deemed will be sufficient for com- 
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pensation and expenses necessarily to be incurred by the Commission, 
and its Secretary. 

If this Commission be thus appointed and it promptly takes up its 
work, to my mind, it seems clear that the people of the State will feel 
that there is a determined and persistent effort being made to right what 
they seem to think, from their suggested legislation, is now most neces- 
sary, in order that, as the Act says, there shall be “such changes as it 
deems necessary, to bring the law of this State, civil and criminal, and 
the administration thereof into harmony with modern conceptions and 
conditions.” 
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IN RE PENNSYLVANIA & ATLANTIC RAILROAD CO. 


(Board of Public Utility Commissioners, June 23, 1925) 


_In the Matter of the application of the Pennsylvania and Atlantic 
Railroad Company for authority to abandon its Island Heights Branch. 


Mr. Alan H. Strong and Mr. H. Z. Maxwell for Petitioner. 
Mr. Walter Carson for Borough of Island Heights. 

Mr. Lewis Starr and Mr. T. Fernly Brooks for Property Owners’ 
Committee. 


THE BOARD: The Pennsylvania and Atlantic Railroad Company, 
the petitioner in this proceeding, was formed through consolidation and 
merger of the Philadelphia and Long Branch Railroad Company, the 
Pemberton and Hightstown Railroad Company and the Kinkora and 
New Lisbon Railroad Company, which consolidation was approved by 
this Board February 2nd, 1915. Effective February 25th, 1915, the 
property of the Pennsylvania and Atlantic Railroad was leased to the 
Pennsylvania Railroad Company, and, effective January Ist, 1923, the 
lease of the Pennsylvania Railroad Company was terminated, and the road 
turned back to its own organization. The main line of the Pennsylvania 
and Atlantic Railroad runs from Birmingham to Bayhead, a distance of 
45.7 miles. From Birmingham the line of railroad continues to Cam- 
den, the continued line being owned by the Camden and Burlington 
County Railroad and leased to the Pennsylvania Railroad Company. At 
a point about three miles southeast of Toms River the track of the Penn- 
sylvania and Atlantic Railroad crosses Barnegat Bay. The first station 
reached is Seaside Park near the easterly end of the bridge. Between Sea- 
side Park and Bayhead, a distance of approximately ten miles, is a part 
of the New Jersey seashore development, there being a number of resorts 
in this distance. , 

While the main line of the Pennsylvania and Atlantic Railroad 
ends at Bayhead, this does not end a continuous line of railroad. From 
Bayhead on the road is continued along the coast under the ownership 
of the New York and Long Branch Railroad. It does not appear that 
the Pennsylvania and Atlantic Railroad Company owns any of the rolling 
stock with which service is provided. The Company’s capital stock is 
owned by the Pennsylvania Railroad Company. Freight and passenger 
service on the line is furnished by trains of the Pennsylvania Railroad 
Company. 

The main line of the Pennsylvania and Atlantic Railroad, therefore, 
forms an essential part of a through line over which trains of the Penn- 
sylvania Railroad Company are operated from Camden across the State 
of New Jersey to the Atlantic Coast, affording to a considerable section of 
New Jersey, the City of Philadelphia and its suburbs, the most direct 
route to a number of seaside resorts of imcreasing development and 
population. 

There are, in addition to the main line, four branches, the Kinkora 
Branch, extending from Kinkora on the Trenton Division of the Penn- 
sylvania Railroad to Lewistown, a distance of 10.4 miles; the Pemberton 
and Hightstown Branch, extending from Birmingham to Hightstown, a 
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distance of 24.37 miles (latter leased to the Union Transportation Com- 
pany); the Brown’s Mill Branch, extending from Brown’s Mills Junc- 
tion to Brown’s Mills, a distance of 1.8 miles, and the Island Heights 
Branch, extending from Island Heights Junction to Island Heights, a 
distance of 1.2 miles. The Pennsylvania and Atlantic Railroad Com- 
pany asks permission to abandon these two short branches. This deci- 
sion deals with the application to abandon the Island Heights Branch. 

This branch is located in Dover township, Ocean county, and extends 
from a connection with the Main Line of the Pennsylvania and Atlantic 
Railroad 480 feet east of the center of the passenger station at Island 
Heights Junction to Island Heights. The line is single track, carried 
over Toms River on a timber trestle bridge 1,800 feet in length, with 
deck plate girder draw for passage of pleasure and other craft. 

Island Heights is situated on the northerly shore of Toms River. 
It is a residential community with a summer population of approximately 
2,500, winter population 450. The assessed valuation in 1924 of taxable 
property in the Borough of Island Heights was $710,771.00, based on 
51 per cent. of actual value. Within the borough limits are 7.5 miles 
of paved streets, and adjoining Island Heights are several residential sec- 
tions under development. 

If the Island Heights Branch is abandoned and the bridge across 
Toms River is not converted into a highway bridge, the nearest railroad 
stations would be Seaside Heights on the Pennsylvania and Atlantic 
Railroad, a distance of four miles to the east by highway, Toms River to 
the west on the Central Railroad a distance of three and one-half miles, 
and Toms River Station on the Pennsylvania and Atlantic Railroad, a 
distance of four miles. 

It is claimed by objectors that abandonment of the branch will stop 
the development of Island Heights; that many of those who now make 
their summer homes there will go elsewhere; that property values will 
greatly depreciate, and that those who continue to live at Island Heights 
will be greatly inconvenienced. 

A statement of passenger traffic, Exhibit P-5, submitted by the Rail- 
road Company shows that 35,454 passengers were handled in trains on 
the Island Heights Branch during the year 1923, representing a total 
branch revenue of $903.78, and a total system revenue of $37,559.25. 
During January, February, March, October, November and December, 
1923, 3,795 passengers were handled on the branch and 31,659 during the 
other six months. 

In support of the application, testimony is submitted to show that 
the road is operated at a heavy loss. It appears that the loss is assumed 
by the Pennsylvania Railroad Company. There is no testimony upon 
which a conclusion could be based, whether the Pennsylvania Railroad 
Company’s operation of the through line, of which the Pennsylvania and 
Atlantic Railroad is an integer, is profitable notwithstanding assumption 
by the Pennsylvania of the operating deficit. Consideration of this ques- 
tion does not appear to be necessary in disposing of the instant case. 

Reasonable economy in operation by railroad companies should be 
encouraged. If it is clear the operation of a particular unit may be dis- 
continued without serious public loss and inconvenience, and that a mate- 
rial saving will result, this should be allowed though the unit may be 











254 THE NEW JERSEY LAW JOURNAL 


part of a profitable system. On the other hand, if abandonment of 
particular unit would result in great public inconvenience and loss, it 
may be reasonable to require its continuance though operation of the 
system as a whole may be unprofitable. In such cases, it is proper to 
consider whether operation of the unit is the sole or chief cause of the 
deficit, and whether its continuance would result in such loss as to make 
impracticable continued operation of the system. If this appears to be 
so, nothing would be gained by denying to the carrier permission to aban 
don the unit because of inconvenience to those served by it. For this 
would result eventually not only in loss of the service afforded by the 
unit, but also in loss of that afforded by the system of which the unit ts 
a part. 

But if this does not appear, consideration should be given to the 
effect of the abandonment of the unit, not on the carrier alone, but also 
on that part of the public served by it, and if it appears probable that the 
public inconvenience and public loss would be such as to outweigh the 
benefit to the carrier, abandonment should not be allowed. 

A determination in a given case, therefore, involved consideration 
of the receipts from the unit; the costs of its operation and maintenance ; 
extent of the benefit to the carrier from the abandonment and the nature 
and extent of the public injury which would result therefrom. 

In the case under consideration the petitioner submits evidence (Ix 
hibit D) purporting to show for the year 1923 a deficit of $414,041 for 
the Pennsylvania and Atlantic Railroad Company as a whole and $32,384 
for the Island Heights Branch. The deficit from the branch is arrived 
at by deducting from $33,849 the expenses assigned to the operation of 
the branch, a total revenue of $1,455 (Exhibit P-2). The revenue as- 
signed to the branch appears to be mostly a pro-rata of the total revenue 
accruing to the entire Pennsylvania Railroad system from the traffic to 
and from the Borough of Island Heights. As shown in Exhibit P-s5 
the total passenger revenues in 1923 for the entire Pennsylvania Rail 
road system were $37,559.23 and total freight revenues $5,669.47, making 
gross earnings, passenger and freight, from traffic to and from Island 
Heights of $43,220.70 or $10,000 more than the total expenses as assigned 
to the operation of the Branch. 

Included in the expenses for 1923 is $11,106.95 for bridge main 
tenance, which is considerably higher than the average normal cost for 
this item. The petitioner’s Bridge Engineer testified that the average 
annual cost of maintaining the bridge at Island Heights at the present 
time, based on the actual expenditures for the past ten years, is $6,339.05 
In Exhibit 0-9, prepared for the objectors by the petitioner, are shown 
the actual expenditures on the bridge during the past twenty-five years. 
and in applying to these the same method for determining the present 
average annual cost of ee maintenance, as used in arriving at thx 
above $6,339.95, the figure of $5,149 is obtained. For the kind of bridge 
the petitioner contends should be built to replace the present one in case 
the operation of the branch is continued, the annual charge for deprecia- 
tion is estimated to be $1,829.45. Adding to this amount $5,149 would 
make the annual cost of maintenance and depreciation of the bridge $6,- 
978.45 or $4,128.50 less than the amount for this item included in the 
expenses of operating the branch in 1923. 
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In Exhibit O-t1, also prepared by the petitioner for the objectors, 
is a revised staternent of the operating expenses of the Island Heights 
Branch for 1923, the total amount of which is $447.43 less than the total 
shown in Exhibit P-2. Included in that total are $1,663.33 overhead ex- 
penses, assigned to the branch on a mileage basis, that the Company would 
have had to assume even if the Branch had not been operated. Deduct- 
ing these two amounts, together with the above $4,128.50, from the total 
expenses for 1923, given in Exhibit P-2 would leave $27,600.35 as the 
average annual “out-of-pocket” expense involved in the operation of the 
ranch in the manner in which it was actually operated during that year. 
»y “out-of-pocket” expense is meant the expenditure which would not 
be made if the Branch did not exist. 

For the objectors, William J. Wilgus, an expert railway engineer, 
testified that the Island Heights Branch could be operated at a cost not 
exceeding $18,560.96 per annum by the substitution of gasoline motor 
shuttle service between the Junction and Island Heights as a substitute 
for steam locomotive shuttle service during the summer months and by 
other economies. Upon this estimate, the gross receipts from the Island 
Heights traffic on the basis of earnings for 192% would exceed the “‘out- 
of-pocket cost” by $24.668. Exhibit P-5 shows some falling off in pas- 
sengers for the first seven months of 1924, resulting in a decrease of 
1334 per cent. in gross revenues, as compared with the corresponding 
period of 1923. It should be recognized, however, that seasonal traffic is 
subject to fluctuations as to volume. The decline in 1924 is not, therefore, 
evidence of a permanent decrease. The testimony shows developments 
of lands for residences in the vicinity of Island Heights and this should 
result in an increased demand for railroad transportation. 

It seems to us the petitioner has not shown such error in Mr. Wilgus’ 
estimate as would justify its rejection. But if economies cannot be ef- 
fected to the extent estimated, it is plain the receipts from the Island 
Heights traffic will materially exceed the costs resulting solely from the 
operation of the branch. It is evident also that abandonment of the branch 
vill not relieve the Railroad Company from expenses which would be 
incurred if Island Heights did not exist. 

If the branch is abandoned, there would remain the costs of operat- 
ng trains on the main line and it does not appear that the number of such 
‘rains would be decreased. There would continue also the expenses of 
rack and station maintenance, taxes and other expenses inseparable from 
the operation of the system. If, following abandonment of the branch, 
island Heights should be deserted, it is evident that without the revenue 
from the Island Heights traffic, which is in excess of the “out-of-pocket 
costs,” and with no material saving other than the elimination of these 
costs the result, instead of being a gain would be a loss to the Company. 

It is contended by the petitioner that no less of traffic would result 
from the abandonment of the branch, as Island Heights residents would 
use the station at Island Heights Junction or Toms River; that if resi- 
dents at Island Heights moved away they would locate at other places on 
the petitioner’s road. There, of course, is mo assurance that those leav- 
ing Island Heights would so locate. The station at Island Heights Junc- 
tion would be inaccessible except by a long round-about route, leaving 
Toms River the nearest available station. 
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It may be assumed there are owners of homes at Island Heights 
who would submit to the inconvenience of going to and from Toms River 
station four mules distant rather than move elsewhere. But properties 
would be less desirable for residences and would depreciate in value 
There is no evidence as to the number of residents of Island Heights who 
own their homes. As stated heretofore the winter population is approxi 
mately 450; the summer population 2,500. It may be assumed that Island 
Heights does not differ from other seasonable resorts; that many of th: 
summer residents rent houses for the season or board with others. Thos: 
who select a resort for summer residence, particularly if commuters, ex 
pect convenient train facilities and few will locate at a point remote from 
a railroad station. It is evident, therefore, that with the nearest rai! 
road station four miles distant, the number who would rent houses at 
Island Heights, or select it as a place of summer residence, would declin 
This raises a serious question whether the trafic would not decrease to 
such an extent as to counter-balance the saving resulting from the elimina 
tion of the “out-of-pocket costs” of operating the branch. These condi 
tions do not warrant a conclusion that abandonment of the branch will 
materially reduce the operating deficit of the system. 

Certainly it is not clear that such benefit will result to the Railroad 
Company as to outweigh the loss to those who in good faith have pu 
chased properties at Island Heights and the inconvenience to those, who 
through force of circumstances would continue to reside there. 

The loss of traffic to the Railroad Company probably would be slight 
and the loss and inconvenience to the people of Island Heights much less 
if the railroad bridge were replaced by a highway bridge. 

It appears that if the branch is continued a new railroad bridge 
must be built in the near future; also that the petitioner offered the title 
to the bridge and the sum of $30,000 to the county as a contribution 
toward the cost of building a highway bridge. The testimony shows the 
cost of building a bridge, either railroad or highway, would materially 
exceed $30,000. It appears also that the cost of maintaining the bridge 
is to a considerable extent, if not entirely, responsible for the proposition 
to abandon the branch. (Testimony, p. 159). 

The offer of the bridge site and of a contribution toward the cost 
of a highway bridge was rejected. Was the rejection of this offer unrea 
sonable? Giving due regard to all the conditions it does not seem so. \ 
Railroad Company built a bridge across a river, constructed thereover a 
branch railroad 1.2 miles in length and constructed a railroad station as 
a terminus remote from other stations. Relying on railroad service 4 
community developed, properties were purchased and homes built in a 
territory desirable and used largely for summer residences. 

The condition of the bridge has become such that it should be rebuilt. 
Instead of rebuilding the bridge, continuing to provide traffic facilities and 
to maintain the bridge in proper condition for the traffic, the Railroad 
Company proposes to give the bridge, which is of little if any value, to the 
public authorities, pay to them much less than the cost of a new bridge, 
and shift to the county the burden of maintaining the bridge, which entails 
a material annual expense. It seems to us that under the circumstances 
the action of the county authorities in rejecting the offer was not 
arbitrary or unreasonable. 
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Giving consideration to all the facts, we conclude that grave doubt 
exists whether any saving would accrue to the petitioner from abandon 
ment of the branch, unless a highway bridge is built and maintained; 
that the deprivation of railroad service would result in serious incon- 
venience as well as expense to those continuing to reside at Island 
Heights; that if the branch is continued the Company’s annual deficit 
probably would be less than the annual interest on the money lost through 
the depreciation in property values at Island Heights; that there is no 
obligation on the county to prevent loss to the Railroad Company or to 
the people of Island Heights by assuming the Railroad Company’s burden 
of building and maintaining a bridge; that the equities of the case are 
in favor of the objectors as against the petitioner and that the application 











should be denied 

A petition similar to that to this Board was filed with the Interstate 
(Commerce Commission. At the request of the Commission hearings were 
conducted at the same time on the petitions to the Interstate Commerce 
(ommission and to this Board. A copy of the record will be sent to the 
Interstate Commerce Commission and the Board recommends that the 
Railroad Company’s petition to the Commission be denied 
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(Board of Public Utility Commissioners, June 23, 1925) 
Railroad—Abhandonment of Another Branch—Interstate Matter 
In the Matter of the application of the Pennsylvania and Atlantic 
Railroad Company for authority to abandon its Brown’s Mills Branch. 
Mr. Alan H. Strong and Mr. H. Z. Maxwell for Petitioner. 
Mr. Harold B. Wells for the Brown’s Mills Improvement Associa- 
and property owners. 









THE BOARD: Application having been made by the Pennsylvania 
and Atlantic Railroad Company to the Interstate Commerce Commission, 
also to this Board, for authority to abandon its Brown’s Mills Branch, 
hy agreement with the Interstate Commerce Commission both applica- 
tions have been heard by this Board. 
The Main line of the Pennsylvania and Atlantic Railroad runs from 
Birmingham to Bayhead, a distance of 45.7 miles. Connecting with the 
Main line are four branches, Brown’s Mills, 1.8 miles; Island Heights, 
(.2 miles; Kinkora Branch, extending from Kinkora on the Trenton Di- 
ision of the Pennsylvania Railroad to Lewistown, a distance of [0.4 
miles; and the Pemberton and Hightstown Railroad, extending from Bir- 
mingham to Hightstown, a distance of 24.37 miles. The latter is leased 
to and operated by the Union Transportation Company 
The Brown’s Mills Branch is located in the County of Burlington 
and extends from a connection with the Main line of the Pennsylvania 
and Atlantic Railroad 498 feet west of the center of the passenger station 
at Brown’s Mills Junction to Brown’s Mills, a distance of 1.82 mules. 
The line is single track with one private siding. There are no industries 
located on the line of the railroad between Brown’s Mills Junction and 
Brown’s Mills. In Brown’s Mills is an electric light plant, water plant, i 
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a small novelty plant, a coal and wood yard, garage, general store, hotel 
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and a lake with shore line of approximately seven miles. The main sec- 
tion of Brown’s Mills is located north of the main thoroughfare passing 
through Brown’s Mills. The population of Brown’s Mills in 1920, ac- 
cording to the census, was 300. It is approximated that the permanent 
population is now 700, with a-summer population ranging between 1,000 
and 1,500. 

Main highways extend from Brown’s Mills to Pemberton, a distance 
of six miles, Lewistown, 4.6 miles, Wrightstown, 5.5 miles and New Lis- 
born 3.9 miles. Pemberton, Lewistown and Wrightstown are located on 
Branch lines, and New Lisbon, first station west of Brown’s Mills, on the 
Main line. 

A statement of passenger traffic, Exhibit I, submitted by the Rail- 
road Company, shows that 18,669 passengers were handled in trains on 
the Brown’s Mills branch during the year 1923. The total branch pas- 
senger revenue for said year was $878.75. There are no intermediate sti- 
tions between Brown’s Mills Junction and Brown’s Mills. For the moni) 
of January, 1923, the average number of passengers carried daily was 
20.4 and for the month of August 114.4. Travel in these months repre- 
sents the minimum and maximum daily travel, with an average for the 
year 1923 of 51.1 passengers. Less than carload freight is transported 
to Brown’s Mills by auto truck by the Railroad Company, as it is cheaper 
to transport the freight in this manner. 

As evidenced by Exhibit D the net railway operating deficit has in- 
creased continuously from 1900 to March, 1924. The figures for the 
period, January Ist, 1900, to February 24th, 1915, as shown in the ex- 
hibit, represent the combined income accounts of Companies which were 
consolidated on February 25th, 1915, to form the Pennsylvania and At- 
lantic Railroad Company. From February, 1915, to January tst, 1923. 
the property of the Pennsylvania and Atlantic Railroad was operated 
under lease by the Pennsylvania Railroad Company on the basis of cost, 
and the results of such operation were included in those of the lessee 
Company, and are not, therefore, available. The total net deficit of the 
Pennsylvania and Atlantic Railroad for the period covered by Exhibit 
D is $2,125,336.51, and for the year 1923 $414,641.58, which is more 
than double the deficit of any previous year. For the first three months 
of 1924 the deficit was $103,000. The net deficit for the Brown’s Mills 
Branch, Exhibit E, for 1923 was $13,426.55. 

According to Exhibit M, the total freight revenues accruing to the 
entire Pennsylvania Railroad system from traffic on the Brown’s Mills 
Branch in 1923 were $6,533.36, and the total passenger revenues, as per 
Exhibit N, $14,729.44, making the gross earnings from such traffic $21,- 
262.80 for the year. Exhibif L is a detailed statement of the railway 
operating expenses of the Brown’s Mills Branch for the year 1923 and for 
the first three months of 1924, the total for the year 1923 being $14,440.53 
To this should be added $827.31 for taxes and $134.77 for hire of equip- 
ment, as per Exhibit E, making the total expenses for the year assignable 
to the Branch $15,402.61. Deducting from this the gross revenues of $1,- 
976.06 assigned to the Branch for that year leaves $13,426.55 as the net 
operating deficit from the operation of the Brown’s Mills Branch in 1923. 
Not all of this amount, however, would have been saved by the Pennsyl- 

‘-vania and Atlantic Railroad if the Branch had not been operated in that 
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year, for included therein is approximately $1,500 for overhead expenses 
assigned to the Branch on the mileage basis that the Company would 
have had to meet regardless of whether or not the branch was oper- 
ated. Reducing by $1,500 the $13,426.55 operating deficit gives $11,- 
926.55 as the total net amount the Company would have saved from non- 
operation of the Branch in 1923, provided the abandonment thereof would 
not have resulted in any decrease in traffic on the Company’s Main Line. 

From the figures stated heretofore it appears that the total system 
revenues for passenger traffic to and from Brown’s Mills in 1923 were 
two and a quarter times the earnings from the freight traffic. While 
there appears to have been an increase in the latter during 1923 and 1924 
over preceding years, the passenger business seems to have been falling 
off during the same period... Exhibit K shows the number of passenger 
tickets sold at the Brown’s Mills station during each month of the years 
i9gig to 1922 inclusive, the total for 1919 being 6,162 and for 1922 3,942, 
a decrease of thirty-six per cent. The figures given in Exhibit N for 
(923 are not comparable with those in Exhibit K, for the reason that the 
latter shows only the number of tickets sold at Brown’s Mills, while the 
former shows the total number of passengers carried to and from that 
place, but not separately the number traveling in each direction. Exhibit 
N also shows, however, the number of passengers carried in the first 
three months of 1924, which is twenty-seven per cent. less than is shown 
to have been carried in the corresponding period of 1923, resulting in a 
decrease of twenty per cent. in the amount of passenger revenue for the 
first three months of 1924 over 1923. If the same rate of decrease con- 
tinues for two or three years more, it follows that the total system rev- 
enues from the Brown’s Mills traffic would be reduced to an amount 
that would be exceeded by the expenses incurred solely in operating the 
branch. 

The decrease in the passenger business appears to have resulted: 
chiefly from the improved highways and the use of automobiles. It is 
claimed that 165 houses have been constructed and 6,000 lots sold during 
the past four years, but the number of passengers carried as indicated by 
the number of tickets sold for travel on the Brown’s Mills Branch shows 
a material falling off. A large percentage of the passenger traffic from 
3rown’s Mills moves between Brown’s Mills and Philadelphia via Birm- 
ingham, a distance of 32.5 miles. The portion of the route between 
Birmingham and Camden, a distance of 23.4 miles, is operated by the 
Camden and Burlington County Railroad, and between Camden and 
Vhiladelphia, one mile, by the Philadelphia and Camden Ferry Company. 
These Companies are part of the Pennsylvania System. 

Consideration is not given in this case to the question whether the 
leficit claimed to result from the operation of the Pennsylvania and At- 
‘antic Railroad System as a whole warrants abandonment of the Branch, 
or whether the Pennsylvania and Atlantic is in reality part of the Penn- 
sylvania System which should absorb the loss. In a decision filed to-day 
on the application of the Pennsylvania and Atlantic Railroad Company 
to abandon its Island Heights Branch, the following is stated: 

“Reasonable economy in operation by railroad companies should be 
encouraged. If it is clear the operation of a particular unit may be dis- 
continued without serious public loss and inconvenience, and that a mate-- 
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rial saving will result, this should be allowed, though thé unit may be 
part of a profitable system. On the other hand, if abandonment of 
particular unit would result in great public inconvenience and loss, it may 
be reasonable to require its continuance though operation of the system as 
a whole may be unprofitable.” 



































Applying the foregoing to the case under consideration, the questions 
: at issue are: Will a material saving result from discontinuance of the 
. branch? Is so, would abandonment cause such loss and inconvenience to 


the public that it accords more with justice for the disadvantage to re- 
main with the carrier than for it to be transferred to the public ? 

It appears that if the Brown’s Mills Branch is abandoned and there 
is no resulting decrease in traffic, the saving to the Railroad Company 
would be approximately $12,000 annually. This is sufficient to be re 
garded as material. But would abandonment of the branch result in 
such decrease in traffic as to wipe out or materially lessen the advantage ? 
We think not. If abandonment of the branch would leave the people of 
Brown's Mills without stational facilities, or with a station so remote as 

to greatly discourage the use of the road, the saving to the railroad of 

the expense of operating the branch might be materially offset by de 

' creased traffic. This does not appear to be the case. Counsel for the ap 
plic ant states in his brief : 

“If permission to abandon the Brown’s Mills Branch is granted, the 
petitioner is willing, after reserving for its own purpose sufficient right 
of-way and property near Brown’s Mills Junction for station and siding 
purposes, to transfer to the local municipality, or other properly con 
stituted authority, whatever right it possesses in said right-of-way be- 
tween Brown’s Mills Junction and Brown’s Mills, that might be required 

for a highway. Further, the Railroad Company is willing to furnish 
without cost to the municipality such cinders as may be agreed upon as 

reasonably necessary for the surfacing of said road, the cinders to be 

delivered by petitioner at Brown’s Mills Junction, and the local authorities 

) to haul same from the Junction to the points required along the proposed 

) road. Petitioner does not feel that it can hold this offer open indefinitely, 

| but that it should be accepted by the municipality or other proper au- 
thority within six months of the date of any order authorizing the aban- 
donment of the Brown’s Mills Branch.” 

At the present time there is an unimproved sand road from Brown’s 

: Mills to Brown’s Mills Junction. The condition of this road is such that 
it is but little used. With an improved road to a station but 1.8 miles 
from the present station, it is doubtful if there would be such material 
decrease in raffic as to materially affect the saving from discontinuance of 

: the branch. ‘ 

There remains the question whether the expense and inconvenience 
to the public would be so material as to warrant denial to the petitioner 
of the saving from abandonment of the branch. The facts do not justify 

an affirmative answer. While there has been a large increase in the num- 
ber of houses built during the past five years, there has been no appre- 
. ciable increase in railroad traffic as the result. It must be concluded from 
this that the provision of railroad transportation facilities from the sta- 

tion at Brown’s Mills and on the branch does not bear so important a 

relation to the growth and development of the community as in the past. 
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The development of improved highways leading to Brown’s Mills 
affords by automobile and truck methods of transportation other than 
those provided by the railroad, and these evidently are much in use. 

As the receipts from the branch are declining in the face of a com- 
munity growth, this growth therefore does not appear to be dependent 
on the operation of the branch. Apart from this, the station to be main- 
tained at Brown’s Mills Junction is not further from the town than 
stations often are from localities where there is a progressive development 
for homes. 

It seems to us the conditions justify issuance of an order authorizing 
abandonment of the branch and that the local authorities should accept 
the offer of the Railroad Company’s right of way. In view, however, of 
the saving to the Company from abandonment of the branch, we are of 
the opinion it should defray the cost of laying a top dressing of cinders 
or gravel to provide a suitable public highway. We are of the opinion 
also that a new station building should be erected at Brown’s Mills Junc- 
tion to provide reasonable stational facilities, and that the number of 
trains regularly operated to and from Brown’s Mills Junction, accord- 
ing to the schedules in effect during the year 1924, should not be decreased 
without approval of this Board. For the reasons stated herein the Board 
will authorize the abandonment of the Brown’s Mills Branch of the 
Pennsylvania and Atlantic Railroad Company. In view of the near ap- 
proach of the season when the population at Brown’s Mills is at the peak 
and to afford time for negotiations between the Railroad Company and the 
local authorities for the dedication of the right of way and construction 
of a highway from Brown’s Mills to Brown’s Mills Junction the Board 
will make the effective date of its order authorizing the abandonment of 
the branch October 31st, 1925. 

The Board recommends to the Interstate Commerce Commission that 
an order consistent herewith be issued by it approving the application of 
the Pennsylvania & Atlantic Railroad Company to the Interstate Com- 
merce Commission for permission to abandon the said Brown’s Mills 
sranch. 
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(Board of Public Utility Commissioners, June 4, 1925) 
Telephone Rates—Rehearing as to Increase 

In the matter of the Investigation of the Rate Schedule of the Dela- 
ware & Atlantic Telegraph & Telephone Co. 

Mr. Frankland Briggs and Mr. Thomas G. Haight for the Company. 

Mr. Huston Dixon and Mr. G. E. Mace for Trenton Chamber of 
Commerce. 

Mr. Louis H. Miller for City of Millville. 

Mr. Romulus P. Rimo for City of Trenton. 

Mr. Andrew C. Boswell for City of Ocean City. 

Mr. Joseph B. Perskie for City of Atlantic City. 

Mr. A. T. Bell and Mr. Louis E. Stern for Atlantic City Chamber 
of Commerce. 

Mr. Louis E. Stern for M. E. Blatt Company of Atlantic City. 

Mr. A. T. Bell for Chalfonte-Haddon Hall, Atlantic City. 


THE BOARD: On March 6th, 1924, the Delaware & Atlantic Tele- 
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graph & Telephone Company made application to the Board (contem- 
poraneously with the application of the New York Telephone Company ) 
for increased rates in the territory supplied by it in the southern and 
western part of the State of New Jersey. A series of hearings with 
respect to the valuation of the property used and useful in the public 
service, together with other matters necessary to be determined in testing 
the reasonableness of a proposed schedule of rates, were conducted be- 
fore the Board, the last hearing having been held on December 6th, 1924, 
and on December 31st, 1924, the Board filed its decision approving the 
schedule of rates as proposed by the said Company. In this decision 
the Board fixed the value of the property of the Company used as a 
basis for rates and also the fair return thereon. The return to be pro 
duced by the schedule of rates now in effect on the valuation of $18,450, 
000, as found and determined by the Board, was estimated to be $1,240, 
000, which is less by $145,000 than the fair return which the Board in- 
dicated the Company was reasonably entitled to. This estimated revenue 
approximates 6.72 per cent. on the value as found. In its conclusions 
the Board, as stated, approved the schedule of rates as filed. 

The individual subscribers were not heard, though newspaper notices 
had been given of the hearing. For this reason very few of the cus 
tomers of the Company informed themselves in advance of the effect of 
the new rates in their own particular cases. 

Pursuant to notice, the Board, on February 24th, 1925, began further 
hearings to inquire into the reasonableness of the rates as between various 
classes of service. This hearing was the result of general criticism of 
the increased rates causing discrimination between the various classes of 
service 

The valuation of the Company’s property and the necessity for rais 
ing the total gross revenue indicated in the Board’s decision in the main 
rate case are not at issue in this proceeding. The questions raised by the 
various complainants may be summarized as follows: 

1. False impression conveyed by the character of publicity given to 

increase in rates. 

Certain principles involved in developing telephone rate schedules 

3. Criticisms of the large increases in particular rates, more espe- 

private branch exchange rates. 
Allegations as to discriminations against localities. 
Suggestions as to decreases in certain rates and increases in 


ALLEGATIONS OF IMPROPER PUBLICITY 


It appears that the new rate’ produce approximately sixteen per cent 
more revenue than the Company received under the prior schedule, and 
this gives the general public impression that the increase was a uniform 
increase of sixteen per cent. in the various clauses of service. We can- 
not find from the evidence that the Company gave any publicity to this 
effect. 

In regard to the allegation that the Company failed to advertise 
the new private exchange rates, the Company’s counsel claimed that, 
even if it advertised this very intricate and involved schedule, it would 
probably not be understood by the public, but that the schedule was 
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available to the customers affected; that many of the subscribers investi- 
gated P. B. X. schedules, The Company’s counsel introduced clippings 
from various papers, one from the Trenton “Times” of March 26th, 
1924, about the time the rates were filed, with the headline, “Figure 
Phone Bill Will Soar 163% Here.” Another clipping from the Atlantic 
City “Evening Union” states : 

“The Trenton Committee points out that a bank now paying $295 
would pay $698; one of the industries now paying $302 will contribute 
$705 and the Chamber of Commerce will be raised from $187 to $320.” 

It is apparent, therefore, that the Company did not intentionally 
indulge in publicity with an intent to deceive its customers, and that cus- 
tomers sufficiently interested could have ascertained the amount of the 
increase in rates affecting their own service. 


CERTAIN OF THE PriIncipLeEs INVOLVED IN DEVELOPING TELEPHONE 
SCHEDULES OF RATES 


In the discussion with respect to particular rates it was pertinent that 
some of the principles underlying telephone rate schedules should be 
stated. Some of those set forth by the Board’s expert, Mr. J. G. Wray, 
and the Company’s expert, Mr. William A. Kietzman, were as follows: 

“* * * The preparation of rate schedules for telephone service 
is not an exact science. I[t depends upon a number of factors and the 
application of business judgment. Of course the cost is the foundation 
of all service. Value of service is another important factor. The rate 
schedule must be one designed to bring about the best development of the 
business, of the service, and produce at least the cost of the service. 

“In the preparation of rate schedules I would say that the first 
principle to be followed is that the rate schedules should produce enough 
revenue to pay all of the operating costs and a return on the investment. 
It must produce such a return as will attract additional capital, so that 
those who do not have the service and may want it will be able to get 
it. That is the duty of the utility to the community, as well as to the 
subscribers that it serves. 

“Rates must be reasonable; that is, they must not exceed the value of 
the service; they must not be discriminatory as between individuals of a 
class, or as between classes or communities. 

“Rate schedules must be so proportioned as to bring about the 
greatest practical development of the service. It is the duty of the utility 
to do that so that the community may be served, and so that the value 
of telephone service to those who have it may be a maximum. [I believe 
that a utility should proportion the rate schedules so that the service may 
be furnished at a minimum cost and so that the service may be of a sat- 
isfactory quality. The quality of the service will depend upon the rate 
schedules, among other things. The cost of the service will depend upon 
the rate schedules, among other things.” 

The rate expert should also study statistics relating to population, 
number of subscribers, social, industrial and economic characteristics and 
the purchasing power and cost, and especially the value of the service in 
each exchange, and should be familiar with the territory served. 

Where service is originally established in a community the exchange 
is small and a measured service would not be practical. It would cost 
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or two operators could handle all the calls and the variation in use by 







therefore, best for smaller exchanges. Having opportunity to connect 






















From has gone before, it follows that, in developing reasonable 

rates for various exchange areas, it becomes logical to classify the ex 

changes into groups on the basis of the number of subscribers, the rates 

the number of ‘phones in an exchange increases. 

in developing a schedule of rates for telephone service it is therefore 

necessary to consider these facts and many others, the predominating 

element being to measure the relative amount of the rate for a given 

class of service largelv bv the value of that service. It is the claim of 

e actual rates now under review, while based largely 

on the value of the service, do®ot equal the value of the service to the 

subscribers, and that each class of service bears only its fair proportion 

of the distribution of total revenue required by a Company as a whole. 
and that experience under the new rates tends to prove this statement. 
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CRITICISMS OF LARGE INCREASES IN PARTICULAR RATES, MORE 
EspecraL_y Private Brancw EXxcHANGE RATES 








a 


a) Objection was made to the new schedule of rates for flat rate 
trunks used in business private branch exchange service, which entails 
a considerable increase for these trunks. (Test., p. 48.) Testimony (p. 











too much and the people would not buy service on that basis. As one 


the various subserthbers ia class would not be great, there would be no 
improper disermmination under a flat rate schedule. The schedule is, 


: with relatiwely few subserthers, the value of the service ts less than in 
' larger exchanges 
? \s the small exchange grows, the number of subscribers with whom 
| iis possible to communicate increases with a concomitant increase in 
; value of service due to increased opportunity for inter-communication, 
but as the eost of the plant increases, as city conditions are attained, the 
eost of labor also mereases with a resulting increase in the cost of servic: 
bor the largest cities, with a number of central offices requiring ver 
large switehboards and many operators, the measured service is best he 
cause itis the most equitable, and people pay for what they use and no 
MOTE The vanation in the amount of use between individuals or classes 
is much greater than in the small exchanges. So a flat rate in the largest 
exchange areas would tend to become discriminatory when it would not 
be improper in a small exchange lhe territory served by the Delaware: 
: & Atianitn Telegraph & Telephone Company does not contain such very 
arge cities 
When the business house outgrows the service afforded by a sing) 
: ‘phone or station, it requires a private branch exchange with extension 
7 stations and possibly additional trunks. The value of the service to i 
due to the ability to secure a higher amount and quality of service, 1s 
hereby very greatly imereased 
In fixing the boundaries of exchange areas it is frequently necessary 
' to put mte separate areas subscribers who have a community of interest 
: It is, therefore, necessary to make short haul toll rates as low as may lk 
reasonably possible in order not to impose an undue hardship on sub 
sembers “just over the line” from others with whom they desire to com 
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94-95) shows that the former rate did not reflect the use or value of this 
service, and that even under the new rates the average rate per call on 
such trunks was 2.0 cents each as compared with 2.6 cents for individual 
husiness lines, a substantial difference for the former 

(b) Others criticized the large increase in charges for P. PB 
vitchboard rental: The testirnony reveals the following reasons 
these increnses : . 

[Inder the old rates the bill wa the san 
used a large switchhoard with four or more pers 
extension ‘phones, such as used in large hotel 
operated by one operator, such as would be foune 
the largest type of switchboard, for each position, 
eleven times that of the cordless type (Fx 
chedule recognized neither the relative cost of 
af the service rendered. The new schedule 
of these element Due to the wholly inadedruat 
it necessarily follows that the increases 
development of the former rates | 
the service afforded The Board's e CT 


out these relationships in Exhibit C-1, 
ALLEGATIONS AS TO DISCRIMINATION 


The general purport of the claim on beh: 

vecause, tinder the new tariffs, that 

percentage of the total revenue than 

roof that Trenton was discriminated 

idjust the schedules so that Trent 
of the Company’s revenue. The 

iniform in the three cities, Atlan 

class of service, and the same is true | 

fact that the larger increase in revenue deri 

due to the fact that it has a larger proport 
service taking the higher increase in 

» be uniform with varying rates for 
one of two conditions to exist: first, 

service in relation to the total would 

secondly, that the respective rates 

entage increase. 

Turning to the answer of the Company 1 

ation, its expert on this subject (p 

schedule of rates as of November Ist, 192 

if the total subscribers’ stations, paid 
station revenue, whereas under the 
cent. of the total subscriber’ stations, pat 
scribers’ station revenue. That is to say, 
f total subscribers’ stations, carried 8 
subscribers’ station revenue under ide 
vember Ist, 1924, under the new sc/ 
23.2%, or an increase of but half of one per cent. 
revenue. The higher percentage borne by Trenton was, i 
witness, due to the fact that Trenton had a larger development \ 
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systems while Atlantic City had a larger number of P. B. X. stations, 
but a smaller number of P. B. X. systems. The P. B. X. station rate 
is less than the residence rate in Trenton and, therefore, the larger rela- 
tive residence development in Trenton tends to make Trenton’s total per- 
centage of revenue exceed Atlantic City’s. The witness stated that the 
percentages used by Trenton’s counsel showed increases related only to 
P. B. X. revenue and not to total subscriber's revenue. If the flat average 
percentage increase in rates had been made, Trenton would have borne 
about $17,000 less increase, Atlantic City about $14,000 more and Camden 
about $7,000 more, but this would not have been reasonable treatment. 
The former rate schedule (Testimony, p. 107) in effect prior to 1925 
were substantially those in effect in 1914, plus 20% advance under UV. S. 
Government operation. If the rates for the different exchanges were 
in reasonable adjustment in 1914 based on the relative value of service 
as measured by the number of stations in the local service area in each 
exchange, it is obvious, due to unequal difference in the rate of growth, 
those telephone rates would be out of adjustment at the present time, and 
this is the reason for the adjustment of rates to present conditions. For 
instance, in eleven years the increase in stations in Camden has been 
5.900, and in Trenton 11,800 stations. Evidently in the interval the value 
of service in Trenton has increased more than in Camden. 
The discriminations against Trenton were claimed to exist in the new 
P. B. X. schedule. The Board’s experts, Messrs. J. G. Wray & Com- 
pany, presented through Mr. G. W. Cummings a detailed analysis of the 
P. B. X. rates as set forth in Exhibit C-1, Tables 10, 13 and 14, copies 
of which are appended hereto. Table 12 shows a comparison of the new 
rates with the ratios based on equipment material cost of private branch 
exchanges, switchboards only, in Camden, Trenton and Atlantic City. 
This table makes a comparison of the new rates with respect to what 
might be called “cost rates’ of the material in switchboards. It shows 
that the Camden composite of all the types of switchboards in use as of 
the time of the inquiry bore a relation of 74.18 per cent. of the rates 
which would be based on cost, or that the rates based on cost of material 
would be 134.81 per cent. more than the new rate as a composite, 
whereas for Trenton the new rates in relation to the “cost rates” would 
show a percentage of 84.61 per cent. or conversely rates based on cost 
would be 118.19 per cent. of the new rates. With respect to Atlantic 
City the new rates related to cost would. show 68.12 per cent., or rates 
based on cost would be 146.80 per cent. of the new rates, in each case 
composites being taken. Table 13 shows a comparison of the change in 
rate schedule for private branch exchange trunks and is, we think, self- 
explanatory. This relates to a& groups of exchanges involved in the 
rate schedule. In Table 14 a direct comparison of the increased charges 
for private branch exchange service resulting from the new rates in 
Camden, Trenton and Atlantic City is shown, and indicates that, for this 
branch of the service alone, the increase in revenue produced by the new 
rates as compared with the old is for Camden City 109.7 per cent., for 
Trenton 112.9 per cent., and for Atlantic City 56.5 per cent. These per- 
centages relate only to switchboard service. 
The comparable increases for total revenue in the three cities men- 
tioned has been hereinabove given for total subscribers’ revenue. 
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Objection was made to the withdrawal of the four party business 
service in all exchanges larger than in groups [I and II. The Board’s 
expert justified this withdrawal on the ground that when an exchange 
grew to a size above that indicated by the first two groups, due to the 
larger number of telephones in such exchanges, the service became slowed 
up not only to the subscribers but to others desiring to reach the sub- 
scribers, to such an extent that it was a detriment to the service in gen- 
eral, and for that reason should be discontinued. Counsel for the Com- 
pany, discussing this same subject (Testimony, page 242) said: 

“The Company owes a duty not only to the man to give him what he 
wants but to give a service that will not be criticized by others. Tele- 
phone service is of an inter-dependent nature.” 

Moreover, the giving of four party service to only a few people in 
an exchange increases unduly the cost of such service. 


SUGGESTIONS AS TO DECREASES IN CERTAIN RATES AND INCREASES 
IN OTHERS 


Practically the only definite suggestion with respect to a change in 
the schedule of rates submitted during the course of the hearings was 
submitted by Mr. Bell (Testimony, page 53), who suggested that the rates 
for local or short-haul toll rates be increased and that the amount of in- 
creased revenue so produced be used to decrease the new rates for flat 
rate trunks used in business private branch exchange service (for in- 
stance for hotels). 

On behalf of the Company its rate expert gave the following reasons 


why it would be impracticable and unreasonable to make the change 
suggested by Mr. Bell. He stated that when the subject of new schedules 

was being considered, the relation between toll rates and exchange rates 
had been investigated and it was determined that (Testimony, pages 75-6) : 


“cc 


the existing toll rate schedule was at a level which was 
distinctly higher than the exchange rates in effect prior to January I, 
1925. We thought in making changes in rates we should revise the ex- 
change rate schedule to a level which . . . was fairly comparable 
with the toll rate schedule before making any changes in the toll rate 
schedule itself.” 

He testified further that with respect to the short-haul toll service 
of the total intra-company traffic originating in Southern New Jersey, 80 
per cent. is between points from o to 6 miles apart, 13.5 per cent. be- 
tween points from 6 to 12 miles apart, so that for intra-company originat- 
ing toll traffic, 93.5 per cent. covers distances of 12 miles or less, and 
from 65 to 75 per cent. of this short-haul intra-company toll business 
originates at residence stations, and that an increase in the short-haul 
toll would put an additional burden on the residence subscribers already 
increased as much as they should be. Dealing with the same subject, Mr. 
Wray, the Board’s expert, testified (Testimony, page 235) that a decrease 
in the P. B. X. trunk line rates and a corresponding increase in the short- 
haul toll rates would throw a very considerable burden unon the Camden 
and Camden suburban situation. In the Camden and its suburban ex- 
changes (classified in Group V) the individual residence lines have al- 
ready been increased 45.8 per cent., which is on the average the highest 
increase amongst the various groups. To add the short-haul intra-com- 
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pany toll increases suggested would not be reasonable. If this were done, 
Trenton under the new schedule would pay an increase of $225,754, 
where Camden alone under the new schedules would pay $90,211, but 
Camden with its environs would pay $207,272, and of the inter-company 
toll amounting to $546,200 Camden and its environs would originate 
$268,700, and that any increase in short-haul tolls would impose one-half 
of the total increase on Camden. This, in the opinion of Mr. Wray, 
would not be reasonable and the change in the short-haul toll schedule 
should not be made. 


CONCLUSIONS 


(1) The rate schedules of the Delaware and Atlantic Telegraph 
and Telephone Company, approved by the Board December 31st, 1924, 
do not afford to the Company a revenue in excess of that to which it is 
reasonably entitled. 

(2) The charges in Trenton and Atlantic City particularly com- 
plained of could not be reduced without increasing those in other com- 
munities. This would not be justifiable, unless it appeared that undue 
discriminations exist against Trenton and Atlantic City as compared 
with the other communities. It does not appear that such discriminations 
exist. 

(3) The Board finds and determines that the schedules of rates 
approved in its decision of December 31st, 1924, are not discriminatory, 
unjust or unreasonable in themselves or as between the communities 
served, or the different classes of service, and that they should be con- 
tinued in effect. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 

re Union Transportation Co.—Application for permission to dis- 
continue agents at Sharon, Davis, Hornerstown and Camp Dix stations 
and continue the same as non-agency stations; Sharon to be under the 
jurisdiction of the agent at Imlaystown, Davis under agent at Cream 
Ridge, Hornerstown under agent at New Egypt or Cream Ridge, and 
Camp Dix under agent at Wrightstown. There was an increasing deficit 
shown in operating these stations. The Board: “As the shippers along 
the railroad are not using the railroad for transportation of commodi- 
ties, as formerly, and it is essential that the company reduce operating 
expenses in order that it may be continued, the Board will grant permis- 
sion to discontinue the agents at Camp Dix, Davis, Sharon and Horners- 
town. During the season of heavy shipments of potatoes, etc., an agent 
will be required at Sharon and Davis stations.” Decision June 4, 1925. 
Mr. William Abbotts, Jr., for the Company. Mr. Theodore Backes for 
Protestants. 


aaay 


In re Union Transportation Co.—Application to discontinue aperst- 


ing five trains, “consisting of motor car operated by gasoline, viz.: trains 
No. 41, leaving Hightstown 7.04 A. M., arriving at Pemberton 8.30 A. 
M.: No. 45, leaving Hightstown 4.02 P. M., arriving at Pemberton 5.12 
P M : No. 47 (Saturday only) leaving Hightstown 7.40 P. M., arriving 

t Pemberton &.59 P. M.; No. 44 leaving Pemberton 2.46 P. M., arriv- 
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ing at Hightstown 3.59 P. M., and No. 46, leaving Pemberton 5.30 P. 
M., arriving at Hightstown 6.50 P. M. The petition alleged that the 
amount of passenger business is so small in volume that the train service 
is operated at a great financial loss. 

“The Union Transportation Company leases a portion of the Penn- 
sylvania and Atlantic Railroad Company between Hightstown and Pem- 
berton, a distance of 25.4 miles. The territory along the entire line is 
practically agricultural. Between Hightstown and Pemberton are four- 
teen stations, three operated by the Pennsylvania and Atlantic Railroad, 
viz.: Hightstown, Shreve and Pemberton, and eleven under the juris- 
diction of the Union Transportation Company. Practically all of the 
passengers transported in the trains referred to, except in trains operating 
on Saturdays, are high school children. Those residing east of New 
Iigypt attend the High School at Hightstown, west of New Egypt, High 
School at Pemberton.” 

The Board: “The large reduction in the volume of passenger busi- 
ness is due to transportation by automobile, and, if the line is to be 
maintained, consideration must be given to the reduction of expense of 
operation wherever feasible. The material loss in earnings and the 
expense incident to the operation of the gasoline cars warrants the con- 
clusion that the Company should not be required to continue the service. 
The Board, therefore, will grant its permission to discontinue the opera- 
tion of trains Nos. 41, 45 and 47 westbound, and Nos. 44 and 46 east- 
bound, effective date of closing the school session in June.” Decision 
June 4, 1925. Mr. William Abbotts, Jr., for Company. Mr. Theodore 
Backes for Protestants. 


In re Ocean City Electric Railway Co.—Application for permission 
to discontinue service of its crosstown line in Ocean City, and to remove 
track (when the city desires), poles, etc.; the Company being financially 
unable to rehabilitate its track to a safe and proper operating condition. 
The Board approved; the decision, however, being contemporaneously 
with a decision entitled :“In the Matter of the Application of the Ocean 
City Electric Railway Company for approval of municipal permit to oper- 
ate one auto bus in Ocean City, N. J.,” of even date, and neither decision 
to be effective without the other. Decision June 4, 1925. Mr. John B. 
MeMullin for Petitioner. 
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OBITUARY estate, Bernardsville, at 8.45 o’clock 
on the morning of July 15th. Near- 
ly an hour before, his horse, rider- 

Mc. Biend Vig Linke, tse ee 

anes . — ’: ended in the discovery of Mr. Lin- 
one of the most eminent members of qabury’s body about a mile from 
the New Jersey Bar, but also dis- his residence. It had been his cus- 
tinguished as such outside of the tom to go horseback riding earlv 
State, was found dead in a private every day. It is supposed apoplexy 
driveway on the Grant B. Schley caused death, and that the sudden 
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stroke caused him to fall from his 
horse. 

Mr. Lindabury, head of the New- 
ark law firm of Lindabury, Depue 
& Faulks, of the Prudential Build- 
ing, Newark, prominent in national 
Democratic councils and veteran of 
scores of important corporation 
suits as legal representative of such 
concerns as the United States Steel 
Corporation, had spent most of his 
life in Somerset county. He left 
his house at 6.25 o’clock for his 
morning ride and his horse was 
found at 8 o'clock by Charles 
Westlecraft, to whose ice plant 
in Mine Brook road the animal 
came. He telephoned Mr. Linda- 
bury’s superintendent, A. W. 
Burtch, and then began a search 
for Mr. Lindabury. Westlecraft 
found the body in a private drive- 
way of the Grant B. Schley estate, 
about 150 yards from the public 
road. The Schley estate adjoins 


the Lindabury place. 
Mr. Lindabury was born on a 


farm near Peapack, Somerset 
county, October 13, 1850. His 
father, Jacob H. Lindabury, was 
of English ancestry, and his moth- 
er, Mary Ann (Vliet) Lindabury, 
was of Holland Dutch stock. The 
elder Lindabury was an energetic 
farmer and a man of influence in 
his neighborhood. There were three 
o‘her boys in the Lindabury family 
and they all worked on the farm, 
attending the nearest district school 
during the winter months and at 
such other times as they could be 
spared from farm work. e dis- 
trict school teacher was a relative 
of Rev. Henry B. Thompson, who 
was at that time the pastor of the 
church where the Lindabury fam- 
ily attended Sunday services. He 
had taken a special liking to “Dick” 
because of his brightness and his 
ability to learn and when at the age 
of sixteen the lad had finished the 
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school course and was about to be- 
come a farmer, with his brothers, 
this teacher interfered in his behalf, 
arguing that there was too much in 
the boy to allow him to spend his 
life on the farm and that he ought 
to have an education. Mr. Thomp- 
son, himself an able educator as 
well as preacher, took the same 
view, went to young Lindabury’s 
father and made arrangements to 
instruct the lad in Greek and |_at- 
in and prepare him for college ; but 
before the father’s consent was giv- 
en to this scheme it was distinctly 
understood that the studies should 
not interfere with the farm work. 
And so Richard studied at odd 
hours and at night, reciting to and 
receiving instructions from Dr. 
Thompson on Saturdays, and kept 
this up for three years. 

It was the intention of both 
teacher and pupil that the latter 
should enter Rutgers College in the 
sophomore class, and it was under- 
stood between teacher, father and 
son that when the college course 
was completed, Richard should at- 
tend the Theological Seminary and 
become a preacher. But just as he 
was getting ready to enter college 
the whole course of his life was 
changed. He was taken down with 
a serious illness and when, six 
months later, he was able to get 
around, he was too feeble to farm 
and too much of an invalid to re- 
sume study. He had to rest and 
recuperate for about two years. _ 

In 1870 Hon. Alvah A. Clark, ot 
Somerville, opened his office for 
Mr. Lindabury as a student. He 
became deeply interested in it and 
to earn money with which to meet 
his expenses while studying law he 
taught school. He was admitted 
to the Bar in 1874 and began to 
practice in Bound Brook. When 
he opened his first office he had 
just $85 in money and the most ot 
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this he expended for second-hand 
law books. His first case involved 
only a few dollars and was tried 
before a village justice of the peace, 
but Lindabury won it and was more 
proud of his victory than over many 
subsequent cases involving mil- 
lions. The lawyer who opposed 
him was Mr. Clark, his preceptor. 
While in Bound Brook Mr. Linda- 
bury was a teacher in the Sunday 
School and for a time superinten- 
dent. 

In 1878 he left Bound Brook and 
opened an office in the National 
State Bank building in Elizabeth. 
Here for the first and last time he 
made an effort to enter politics. He 
wanted to be city attorney, but the 
Elizabeth Mayor and _ Council, 
though Democratic, either did not 
appreciate his abilities or did not 
want to give the newcomer one of 
the remunerative local offices. They 
therefore thwarted his ambition. He 
remained seventeen years in Eliza- 
beth and built up a good practice. 

The anti-race track gambling ag- 
itation broke out while Mr. Linda- 
bury was in Elizabeth and he be- 
came an active participant in the 
moral uprising and was legal coun- 
sel for the Anti-Race Track Gamb- 
ing League, and one of its Vice- 
Presidents. He made speeches 
against the gamblers in many parts 
if the State and, though he was a 
Democrat, he helped to drive that 
party out of power “when it had 
become corrupted and transformed 
into the agency by which the gamb- 
ers got and maintained their grip 
ipon the Legislature and upon sev- 
eral of the leading municipalities.” 

Mr. Lindabury’s first corporation 
case of large importance was that 
of the Singer Manufacturing Com- 
any against the assessment of a 
State tax, from which the Com- 
pany believed its charter exempted 
i. This began in 1892, while he 


was acting as the Singer Com- 
pany’s counsel, and the Supreme 
Court decided against him. He car- 
ried the case to the Court of Er- 
rors and Appeals, retained Joseph 
H. Choate to argue it with him and 
was successful in having the Su- 
preme Court’s decision reversed. 
The following year the same tax 
was levied against the Singer Com- 
pany at the instance of the Attor- 
ney-General, and the whole case had 
to be reargued, and again Mr. Lin- 
dabury and Choate won. The fight 
had lasted three years, and it estab- 
lished Mr. Lindabury’s reputation 
as a lawyer. His next great case 
was that brought by Attorney-Gen- 
eral Stockton against the American 
Tobacco Company for forfeiture of 
its charter on the ground that it was 
an illegal combination in restraint 
of trade. This was one of the first, 
if not the first, of the anti-trust 
suits in New Jersey. Joseph H. 
Choate was counsel for the tobacco 
company and he retained Linda- 
bury as his associate. The case was 
fought through the Court of Chan- 
cery by Mr. Choate and Mr. Lin- 
dabury together, but in the Court 
of Errors and Appeals by Mr. Lin- 
dabury alone, and he won. 

From that time on Mr. Linda- 
bury had all the business he could 
handle. He moved to Newark in 
1896 and opened offices in the Pru- 
dential building. For two years he 
practiced alone and then became the 
senior member of the firm of Lin- 
dabury, Depue & Faulks. Since 
then his practice as a corporation 
lawyer of wide eminence has been 
too extensive to enumerate here. 

When in rg1t, the Stanley Con- 
gressional Committee was investi- 
gating the affairs of the United 
States Steel Corporation, Mr. Lin- 
dabury was counsel for the corpo- 
ration, and in 1912 and 1913 he ap- 
peared as counsel in the investiga- 
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tions before the Pujo Committee, 
on behalf of J. Pierpont Morgan, 
the Steel Corporation and others. 
In 1005 he represented the Metro- 
politan and the Prudential before 
the Armstrong Committee that in- 
vestigated life insurance in New 
York State. He also was counsel 
for Amalgamated Copper, Ameri- 
can Tobacco, American Can, Amer- 
ican Woolen, American Sugar and, 
in all, about a dozen of the largest 
“trusts” in the United States hold- 
ing New Jersey charters. He was 
counsel for the Pennsylvania Rail- 
road Company and other large con- 
cerns. His eminence as a corpo 
ration lawyer was beyond contro- 
versy. 

Time and again efforts were made 
to induce Mr. Lindabury to engage 
in active politics. He was urged by 
the leading members of his party 
to run for the State Senate, for 
Congress, for the United States 
Senate, and in 1904 thev almost in- 
Si that he run for Governor. 
But he steadfastly declined all such 
overtures, saving he had no time to 
go into politics. The most he 
would do was to preside at conven- 
tions, make speeches defining the 
issues and help along in the cam- 
paign. He was offered an appoint- 
ment to the Supreme Court bench 
and to the Court of Chancery, but 
could not be induced to accept. 

Mr. Lindabury never lost his love 
When he had made 
money enough as a lawver to per- 
mit him to indulge his taste, he 
bought a large farm near Befnards- 
ville, only a few miles from his 
birthplace fterward he made ad- 
ditional purchases till his country 
place contained about 600 acres. He 
built a handsomely appointed house 
t “Meadowbrook,” as he called his 

ce, and lived there, going daily 
0 his law offices in Newark. 

A stream known as Mine Brook 


sted 


fae fara; 
1OT tarming 
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ran through his place, making much 
of his land swampy, but he cut a 
proper way for the stream, drained 
the swamp and reclaimed = many 
acres of tillable ground. He stocked 
his place with the finest 
mens of registered Guernsey cattle, 
Hampshiredown sheep, Berkshire 
hogs and Plymouth Rock fowls. He 
sold all his surplus products at good 
prices and made his farm pay. 

In 1906 Mr. Lindabury became a 
stockbroker in the Prudential In 
surance Company and was made its 
counsel. In May, tort, he was ap 
pointed a commissioner of the Pal 


spect 


sades Interstate Park, to succeed 
William B. Dana. Upon the death 
of John F. Dryden in tor2, Mi 


Lindabury was elected to succeed 
him as President of the Cleveland 
Monument Association and became 
chairman of the executive commit 
tee. 

In his offices Mr. Lindabury 
one of the most complete law 
braries in the State. In figure he 
was tall and well proportioned, with 
a pleasant face and inquiring eve 
As a speaker he was. interesting 
convincing and at times eloquent 
but his stvle was argumentative and 
weighty. He was quick at repartee 
not lacking in wit, but particular! 
strong in making quotations and re 
ferring to precedent cases. 

Though he failed to obtain a co! 
lege education, he received the ce- 
gree of LL.D. from Rutgers 
1904. He was a member of 
Fssex Club, the Somerset 
Country Club, the New Jersey Lav 
vers’ Club, Mattano Club of Filiza- 
beth and other organizations 

In 1892 he married Mrs. Li!! 
VanSaun, and his family consistec 
of three children, one of whom was 
his step-daughter. His own chil- 
dren were Margaret L. Hull 
Richard V., Jr. The stepdaughter 
was Lucy L. Berry. 
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